
A grand jury indictment sits at the point where an investigation begins turning into an 
actual criminal prosecution, and understanding that position clears away much of the 
confusion surrounding it. When people hear that someone has been “indicted,” the word 
sounds almost like a conviction because it carries seriousness, television cameras 
appear, prosecutors may hold press conferences, defendants may be arrested, and the 
indictment itself can contain pages of allegations describing criminal behavior in great 
detail. Legally, however, the case is still near the beginning. An indictment is a formal 
accusation approved by a grand jury; it is not proof that the accusation is true, and it is 
not a finding that the accused person is guilty. In the federal system, the grand jury is 
primarily deciding whether there is probable cause, meaning reasonable grounds based 
on the evidence to believe that a federal crime occurred and that the person being 
considered was involved in committing it. The grand jury is not being asked whether 
prosecutors have proven guilt beyond a reasonable doubt, which is the much higher 
standard used at a criminal trial. That distinction matters because an investigation may 
contain enough evidence to justify putting someone on trial while still falling far short of 
enough evidence to convict that person. A defendant can therefore be indicted, 
vigorously deny the charges, go to trial months later, and be found not guilty without 
either jury necessarily contradicting the other, because the two juries were answering 
very different questions under very different standards. (Department of Justice) 

The institution reaches far back into English legal history and was carried into the 
American system partly because criminal accusation is an enormous governmental 
power. The idea was that a prosecutor should not always be able to decide alone that a 
citizen must stand before the government on a serious criminal charge; ordinary citizens 
would stand between accusation and prosecution and determine whether sufficient 
grounds existed to proceed. That is why the grand jury has traditionally been described 
as performing two roles at the same time. It can operate as a sword by allowing the 
government to move forward against people reasonably suspected of committing crimes, 
while also operating as a shield by refusing charges that do not have sufficient support. 
The Fifth Amendment places the grand jury directly into the federal constitutional 
structure by requiring grand-jury action for capital and other serious federal offenses, 
with limited exceptions. There is an important distinction here that often surprises 
people: this particular Fifth Amendment grand-jury requirement has never been made 
binding on the states in the same way many other protections in the Bill of Rights have 
been. States therefore have different systems. Some use grand juries extensively, some 
use them for certain kinds of cases, and some can initiate serious prosecutions through 
other procedures such as a prosecutor filing charges followed by a preliminary hearing. 
Whenever we discuss the exact rules surrounding a grand jury, it is therefore important 
to know whether we are talking about a federal grand jury or a particular state’s system. 
The federal system gives us the clearest foundation because its procedures are 
governed by the Fifth Amendment and the Federal Rules of Criminal Procedure. 
(Congress.gov) 
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Long before an indictment appears, investigators may have been working quietly for 
months or even years. Imagine federal investigators suspect that several business 
owners are secretly paying officials in exchange for government contracts. Agents might 
interview employees, analyze bank transactions, examine contracts, review emails and 
messages obtained through lawful procedures, compare tax information, study company 
records, and identify people who may know what happened. Eventually prosecutors may 
begin presenting parts of that investigation to a grand jury, but the grand jury can also 
help investigators develop evidence that they do not yet possess. One of its most 
powerful tools is the subpoena, which is a legal command requiring someone either to 
appear and testify or to produce specified documents or other evidence. A grand-jury 
subpoena might require a company to produce financial records, require an accountant 
to testify about transactions, or require someone possessing relevant communications 
to provide them. This is why the grand jury is more than a group that gathers at the end 
of an investigation and simply votes yes or no. It can operate while the investigation is 
still unfolding, allowing one piece of evidence to lead investigators toward another 
witness, another account, another document, another suspect, or even another crime. 
The prosecutor normally works closely with investigators such as FBI, DEA, IRS Criminal 
Investigation, ATF, or other federal agents depending upon the suspected offense, while 
the grand jury supplies legal authority for obtaining certain evidence and eventually 
determines whether formal charges should be returned. The grand jury cannot properly 
be used merely as a convenient discovery tool after someone has already been indicted 
on the same matter, but it can continue investigating additional crimes or additional 
people when a legitimate investigative purpose remains. (Department of Justice) 

The actual grand-jury room is very different from the courtroom most people picture 
when they hear the word jury. A federal grand jury contains between sixteen and 
twenty-three jurors, and these jurors generally serve for months rather than appearing 
for only one trial, meaning the same grand jury can hear many unrelated investigations 
during its term. There is ordinarily no defense table, no public audience, no reporters 
watching from the back, and no judge sitting in the room while testimony is being 
presented. The people normally permitted to be present during the evidence-gathering 
portion are the grand jurors, government attorneys, the witness currently being 
questioned, necessary interpreters, and the person recording the proceedings. When the 
jurors begin discussing the evidence and voting, even the prosecutor must leave; 
deliberation belongs to the jurors themselves. The prosecutor is enormously influential 
because the prosecutor generally organizes the evidence, calls witnesses, questions 
them, explains the relevant law, and may prepare the proposed indictment, but the jurors 
remain an independent body rather than employees of the prosecutor. They may ask 
witnesses questions, request clarification, and ultimately refuse to approve the charges 
being proposed. Federal grand-jury proceedings are largely secret, which protects 
several interests at once: suspects may be prevented from learning enough to destroy 
evidence or flee, witnesses may be protected from outside pressure, investigations can 
proceed without every step becoming public, and people who are investigated but never 
charged can be spared some of the damage that would come from broadcasting every 
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suspicion against them. The secrecy rules are more precise than simply saying 
“everyone must remain silent forever”; Rule 6 places secrecy obligations on grand 
jurors, prosecutors, court personnel, interpreters, and certain others, while an ordinary 
witness is not automatically placed under exactly the same secrecy obligation merely 
because the witness testified. (United States Courts) 

Being called as a witness can place someone in a much more serious position than 
simply being invited to tell a story. Federal prosecutors sometimes distinguish among a 
witness, a subject, and a target. A witness may simply possess information investigators 
need. A subject is someone whose own conduct falls within the scope of the 
investigation, while a target is generally someone prosecutors believe substantial 
evidence connects to a crime and whom they view as a likely defendant. Those 
categories can change as evidence develops, so someone who begins as a witness can 
become more legally exposed later. A subpoena to testify cannot simply be ignored 
because ignoring a lawful subpoena can lead to court enforcement and potentially 
contempt consequences, yet the Fifth Amendment remains important because a witness 
generally cannot be forced to give testimonial answers that would incriminate that 
witness without the government dealing with the constitutional privilege. A witness may 
invoke the Fifth Amendment in appropriate circumstances, and the government can 
sometimes seek immunity, which can remove certain risks of prosecution based on 
compelled testimony and thereby require answers that otherwise could have been 
withheld. The details of immunity are complicated enough that anyone actually facing 
such a situation needs personal legal counsel rather than a general explanation. Federal 
witnesses have the right to consult with an attorney, but that attorney ordinarily does not 
sit beside the witness inside the grand-jury room; the witness may leave the room to 
consult counsel before answering a question and then return. The absence of defense 
counsel from the room is one of the reasons grand-jury testimony can be dangerous for 
someone whose own conduct is being examined, because statements made under oath 
may later become important evidence, and deliberately lying under oath can create 
separate criminal exposure for perjury or false statements even when the original 
investigation concerned something else. DOJ policy also instructs federal prosecutors to 
advise known subjects and targets of specified rights when they are called before the 
grand jury, illustrating how seriously the government is supposed to treat the difference 
between an ordinary witness and someone who may personally be prosecuted. 
(Department of Justice) 

The evidence inside the grand-jury room also works differently from evidence at a 
criminal trial, and this is where the lower threshold becomes extremely important. At trial, 
prosecutors know they must eventually persuade a jury of guilt beyond a reasonable 
doubt after the defense has had the opportunity to cross-examine witnesses, challenge 
evidence, present competing evidence, attack credibility, raise legal objections, and offer 
another explanation of events. The grand jury is not conducting that full contest. It is 
asking whether enough evidence exists to authorize formal charges, so the rules 
surrounding what it may hear are broader than the rules governing what a trial jury will 
ultimately be allowed to consider. Evidence that might create complicated admissibility 
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problems at trial can sometimes still form part of the grand-jury presentation. 
Prosecutors are not constitutionally required to conduct a miniature defense case inside 
the grand-jury room merely because another interpretation of the evidence exists, 
although federal Department of Justice policy requires prosecutors who personally know 
of substantial evidence directly negating a subject’s guilt to disclose that evidence 
before seeking an indictment against that person. This distinction matters because 
people sometimes imagine the grand jury hearing two complete sides of a dispute and 
deciding which side is more believable. Ordinarily it does not function like that. The 
government presents the investigation, the jurors question and evaluate what they hear, 
and the defense generally gets its full opportunity to challenge the case later if charges 
are returned. That structure helps explain both the usefulness of the grand jury and one 
of the main criticisms directed at it: prosecutors control much of what the grand jurors 
see and how the material is organized, giving the government significant influence even 
though the jurors themselves make the final charging decision. (Department of Justice) 

When prosecutors believe the evidence supports criminal charges, they prepare a 
proposed indictment. An indictment is usually divided into counts, with each count 
alleging a particular criminal offense. Suppose investigators believe several people 
operated a fraudulent investment company. One count might charge conspiracy, which 
generally concerns an agreement to commit a crime under the requirements of the 
particular conspiracy statute involved; other counts might charge separate acts of wire 
fraud connected to specific electronic communications; still another count might allege 
money laundering if prosecutors believe proceeds from the fraud were handled in a way 
that satisfies the elements of that offense. The word elements means the individual legal 
facts the government must ultimately prove for a particular crime. Prosecutors cannot 
simply accuse someone of “doing something illegal” and leave the accusation there; the 
indictment must identify the offenses being charged and contain enough information to 
inform the defendant of the nature of the accusation. After the evidence has been 
presented, everyone except the grand jurors and any permitted interpreter needed by a 
juror leaves the room, and the jurors deliberate privately. In the federal system, at least 
twelve jurors must agree before an indictment can be returned. When they agree, the 
result has historically been called a true bill; if the necessary number do not agree, 
people sometimes describe the result as a no bill. The foreperson signs the indictment, 
and it is formally returned to the court. A no bill does not necessarily carry the same 
finality as a trial acquittal because jeopardy has not attached in the trial sense, although 
Department of Justice policy restricts federal prosecutors from simply taking the same 
rejected matter to another grand jury without appropriate supervisory approval. (United 
States Courts) 

Sometimes the indictment immediately becomes public, while other times the court 
orders it sealed for a period. A sealed indictment exists but is kept from public 
disclosure, often because authorities do not yet want the defendant to know charges 
have been approved before an arrest or summons can be carried out. Imagine 
prosecutors have indicted several people accused of operating a large fraud scheme and 
believe one defendant might leave the country if the charges become known. Keeping the 
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indictment sealed temporarily can allow authorities to arrange arrests before the 
investigation becomes public. Once the indictment is unsealed, the document itself may 
reveal a great deal about the government’s theory of the case, including names, dates, 
alleged relationships, transactions, communications, and the statutes prosecutors say 
were violated. The dramatic detail can make the document read almost like a final 
account of what happened, but every factual accusation remains an allegation unless 
admitted by the defendant or proven through the criminal process. Prosecutors may later 
seek a superseding indictment, which is a later indictment that replaces an earlier one 
and can add charges, defendants, factual allegations, or other changes if additional 
evidence develops. That possibility is especially common in complicated investigations 
involving conspiracies, organized crime, public corruption, large financial schemes, or 
situations where investigators are still discovering additional participants after the 
original case has begun. (United States Courts) 

After an indictment, the defendant enters an entirely different phase of the criminal 
process. Depending on the circumstances, the person may be arrested or ordered to 
appear in court, and eventually an arraignment takes place, which is the formal 
proceeding where the defendant is informed of the charges and asked to enter a plea. A 
plea of not guilty does not mean the defendant is claiming the grand jury acted 
improperly; it simply means the government will be required to prove the charges if the 
case proceeds to trial. The court may then deal with release or detention, lawyers begin 
litigating motions, prosecutors provide required discovery, and the defense studies the 
evidence the government expects to use. Discovery is the process through which legally 
required information and evidence are exchanged or disclosed before trial. Defense 
lawyers may challenge searches, statements, identification procedures, the legal 
sufficiency of charges, or other parts of the prosecution through motions, while plea 
negotiations may occur at the same time. Most criminal cases do not ultimately end with 
a jury verdict because many are resolved through guilty pleas or other dispositions, but 
if the defendant maintains a not-guilty plea and the case reaches trial, the grand jury’s 
indictment does not become proof for the trial jury. The prosecution has to begin the trial 
burden from the proper legal starting point and prove the charged offenses beyond a 
reasonable doubt using evidence admitted under the rules governing trial. The defendant 
has constitutional rights to counsel, confrontation of witnesses, and other protections 
that were not operating in the same way during the secret grand-jury investigation. 
(Congress.gov) 

A simple example can make the entire journey easier to see. Imagine investigators 
suspect that the owner of a medical company has been billing a federal healthcare 
program for treatments that were never provided. At first there may be only a suspicious 
billing pattern. Investigators compare thousands of claims and discover that certain 
patients supposedly received treatments on days when the office was closed. They 
interview employees, some of whom say they were instructed to create false 
documentation. A grand jury issues subpoenas for billing records, bank accounts, 
internal emails, and patient files. An accountant testifies about money moving from the 
company into accounts controlled by the owner, while another employee explains how 
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false records were allegedly created. The owner has not yet been convicted of anything, 
and investigators may not even know at the beginning whether the owner personally 
knew what employees were doing. As additional evidence arrives, prosecutors begin 
believing that the evidence supports several federal charges and prepare a proposed 
indictment explaining the alleged scheme and listing several counts. The grand jurors 
hear enough of the investigation to decide that probable cause exists and at least twelve 
vote to indict. The indictment is returned, the owner is arrested or summoned, appears in 
court, pleads not guilty, receives the government’s evidence through the proper 
procedures, and begins preparing a defense. Months later, the defense might show that 
an employee acted independently, financial records were misunderstood, important 
witnesses were unreliable, or the owner lacked the knowledge required by the charged 
statutes. A trial jury could then acquit even though the grand jury had properly found 
probable cause earlier, because “there is enough evidence to formally accuse this 
person” and “we are convinced beyond a reasonable doubt that this person committed 
the crime” are nowhere near the same conclusion. 

That difference is also why criticism of grand juries has followed them for generations. 
The prosecution usually chooses the witnesses, organizes the evidence, asks most of 
the questions, explains the law, and drafts the proposed charges while no defense 
attorney stands across the room challenging each assertion. Critics argue that this 
makes the grand jury too dependent upon prosecutors and weakens its original role as 
an independent shield against government overreach. Supporters answer that requiring a 
complete adversarial trial before the actual trial would duplicate proceedings, expose 
witnesses and investigations prematurely, consume enormous resources, and 
misunderstand what the grand jury was created to do. Both sides are pointing toward 
something real. The system intentionally gives prosecutors substantial investigative 
power while also requiring citizen approval for serious federal charges, and the tension 
between those two features never disappears completely. The grand jury is independent 
enough to say no, yet prosecutors possess enormous influence over the information 
from which that decision is made. Understanding this prevents us from romanticizing the 
institution as a perfectly neutral citizen investigation or dismissing it as completely 
meaningless; it possesses real legal power while operating inside a process where the 
government has significant structural advantages. 

A grand-jury indictment therefore marks a serious transition without being the end of 
anything. Before it, there may have been suspicions, interviews, surveillance, 
subpoenas, records, investigators, witnesses, and prosecutors quietly assembling 
pieces of an event that the public knew nothing about. After it, a named person stands 
formally accused by the government and must confront criminal charges in court, with all 
of the financial, emotional, reputational, and legal consequences that can follow even 
before guilt has been determined. The seriousness of that moment is exactly why the 
language surrounding it needs to remain precise. The grand jury has not announced that 
the accused person committed the crime; it has determined that the evidence justifies 
moving the accusation into the formal criminal process. From there the government still 
has much more work to do, the defense gains opportunities it did not possess inside the 



grand-jury room, judges begin resolving contested legal questions, and if the matter 
eventually reaches a trial jury, the standard rises dramatically from probable cause to 
proof beyond a reasonable doubt. Once those stages are kept separate, the criminal 
process becomes much easier to follow because an investigation, an indictment, a 
prosecution, and a conviction stop looking like different words for the same thing and 
become what they actually are: different levels of governmental accusation and proof, 
each carrying a different legal meaning and a different degree of certainty. 

 

 


